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Filed Sept 23,1954 

j 

Complaint for Review of Deportation Order and for 

Injunctive Relief 

The plaintiff, Justo Cruz, by his attorneys, complaining 
of the defendant, alleges: 

1. The Court has jurisdiction of this action under D. C. 
Code, sections 11-305 and 11-306, 28 U.S. Code, section 
1331, and section 10 of the Administrative Procedure Act, 
5 U.S. Code, section 1009. 

2. The plaintiff is a native and citizen of Mexico. He 
first entered the United States in 1907. He resides [in the 
United States. He is married and is the father of two 
native-born citizens of the United States. 

3. The defendant, Herbert Brownell, Jr., is the 
Attorney General of the United States. He is in charge 
of the administration of the statutes relating to the 
deportation of certain classes of aliens. His principal 
office is, and he may be found, in the District of Colombia. 

4. The defendant, acting through his subordinates, has 
ordered the plaintiff deported from the United States 
under the asserted authority of section 241(a) if the 
Immigration and Naturalization Act, which provides for 
the deportation of any alien who is or at any time has been, 
after entry, a member of the Communist Party of the 
United States. The deportation order was based on a 
finding that the plaintiff was a voluntary member of the 
Communist Party of the United States from 1936 to 1939. 
The deportation order has become final by virt(ue of 
affirmance thereof by the Board of Immigration Appeals. 

5. Said deportation order is illegal because it is not 
supported by the evidence or by substantial evidence, and 
because it was based on incompetent and erroneously 
admitted evidence. The order is also illegal because the 
deportation proceeding was not conducted in accordance 


with the requirements of the Administrative Procedure 
Act, and the hearing officer was not appointed, qualified, 
or assigned pursuant to the provisions of section 11 of 
that act. His tenure and salary were not protected from 
agency control, and his functions were not separated from 
prosecuting and investigating functions in accordance with 
that act. He was, in violation of that act, under the com¬ 
plete supervision and control of the defendant and other 
officers of the defendant engaged in prosecuting and in¬ 
vestigating functions for the Immigration and Naturaliza¬ 
tion Service. 

6. The plaintiff is eligible for, and entitled to suspension 
of deportation in accordance with the provisions of section 
244 of the Immigration and Nationality Act. Despite 
this, the defendant, acting through his subordinates, denied 
the plaintiff’s application for suspension of deportation. 
This denial was expressly based upon confidential informa¬ 
tion, not of record, and not disclosed to the plaintiff or 
his counsel. Such denial was accordingly made in viola¬ 
tion of due process of law and of the Administrative 
Procedure Act. In addition, the denial was illegal because 
it was arbitrary, capricious, and an abuse of discretion. 

7. The defendant, through his subordinates, has ordered 
that the plaintiff surrender on September 29, 1954 at 
10:00 a.m. for deportation. Unless enjoined by this Court, 
the defendant will at that time take the plaintiff into 
custody and will then or very soon thereafter deport him. 

8. The plaintiff is presently at large on administrative 
bond. He is not a security risk and is not engaged in, is 
not likely to engage in, and has no intentions of engaging 
in, activities inimical to the safety of the United States. 

9. By the aforesaid actions of the defendant, the plain¬ 
tiff is threatened with imminent and irreparable injury 
for which he has no adequate remedy at law. He has 
exhausted all administrative remedies. 
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Wherefore, plaintiff demands judgment (1) setting 
aside the deportation order against him; (2) enjoining the 
defendant, his officers, agents, servants, employees, and 
attorneys, and all persons in active concert or participation 
with them, from deporting the plaintiff, requiring him to 
surrender for deportation, taking or holding him in 
custody under or in connection with the deportation order, 
and from otherwise molesting him; (3) awarding plaintiff 
the costs of this action; and (4) granting such other and 
further relief as may he appropriate. Plaintiff also prays 
for an appropriate temporary restraining order and for 
a preliminary injunction enjoining the defendant as afore¬ 
said pending the trial and disposition of this cause. 


Filed December 1,1954 

Answer 

First Defense. The complaint fails to state a claim upon 
which relief may he granted. 

Second Defense. The Court lacks jurisdiction over the 
subject matter of the complaint. 

Third Defense. Answering the numbered paragraphs 
of the complaint, defendant avers: 

1. Paragraph 1 states a conclusion of law which defend¬ 
ant is not required to answer, but insofar as he may he 
required to do so, he denies the allegations of said para¬ 
graph. 

2. The allegations of paragraph 2 are admitted. 

3. The allegations of paragraph 3 are admitted. 

4. The allegations of paragraph 4 are admitted. 

5. The allegations of paragraph 5 contain conclusions 
of law to which defendant is not required to answer, but 
insofar as allegations of fact are contained therein, they 
are denied by the defendant. 
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6. The allegations of paragraph 6 contain conclusions 
of law to which the defendant is not required to give an 
answer, but insofar as allegations of fact are contained 
in paragraph 6, they are denied by the defendant. 

7. The allegations of paragraph 7 are admitted. 

8. The allegations of paragraph 8 insofar as they allege 
the plaintiff is presently at large on administrative bond 
are admitted. The remaining allegations contained in 
paragraph 8 are denied. 

9. The allegations of paragraph 9 contain conclusions 
of law to which the defendant is not required to plead. 

Whebefobe, defendant demands judgment, together with 
the costs of this suit. 


Filed February 3, 1956 

Plaintiffs Pre-Trial Statement 

The suit seeks to enjoin deportation of the plaintiff, 
alleging (1) that the finding, on which the deportation 
order was based, that the plaintiff was a voluntary member 
of the Communist Party, is not supported by substantial 
evidence and was based on incompetent and erroneously 
admitted evidence; (2) that the denial of plaintiff’s 
application for suspension of deportation was illegal 
because it was based on confidential information not of 
record and not disclosed to plaintiff or his counsel, and 
because it was arbitrary, capricious, and an abuse of 
discretion. 

The defendant has denied both sets of allegations. .i 

There is no issue as to alienage, since plaintiff admits 
that he is an alien. 

I 

Since the suit is in the nature of review of administrative 
action, plaintiff submits that the evidence for both sides 
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should consist of the certified record of the proceedings 
before the Immigration and Naturalization Service, which 
should be filed with the Court by the defendant. 


Filed February 3, 1956 

Defendant's Pretrial Statement 

This is a suit for both injunctive and declaratory relief 
seeking to set aside an order of deportation dated Feb¬ 
ruary 29, 1952, pursuant to a warrant of arrest served 
October 15, 1951. 

The warrant of arrest identified the plaintiff as being 
deportable under the Act of October 16,1918, as amended, 
in that he had been, after entry, a member of one of the 
classes set forth in section 1 of said Act, namely, an alien 
who was a member of the Communist Party of the United 
States. 

At the deportation hearings held pursuant to this 
warrant, plaintiff refused to be sworn or to testify on the 
advice of his counsel. He refused to answer certain 
specific questions on the ground that “the answer may 
incriminate me.” 

Evidence adduced and admitted in the immigration hear¬ 
ing disclosed that plaintiff was bom in Mexico on August 9, 
1888, and that he was a citizen of Mexico. The evidence 
also disclosed that plaintiff himself had .testified that he 
had entered the United States about September 15, 1907. 
The evidence disclosed through further testimony by the 
plaintiff at a former time that he had been a member of 
the Communist Party of Orange County, California, about 
1936, and at that time he was a member of the Karl Marx 
Unit No. 1. The evidence also disclosed that plaintiff 
had on a previous occasion testified that he had sur¬ 
rendered his Communist Party membership card about 
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1939. The findings of the Hearing Officer that the charges 
of the warrant of deportation were sustained were affirmed j 
by the Board of Immigration Appeals. By order dated 
March 25, 1953, the Board of Immigration Appeals per- ! 
mitted a reopening of the deportation proceedings to j 
permit a petition for suspension of deportation, or other 
discretionary relief. By order dated February 4, 1954, | 
discretionary relief was denied by a special inquiry officer, j 
After a hearing before the Board of Immigration Appeals 
on the petition for discretionary relief, the order of the j 
special inquiry officer denying such relief was affirmed. 

Defendant specifically alleges that the findings upon ! 
which the deportation order was based were supported by 
substantial and competent evidence. 

Defendant alleges that the application of the plaintiff j 
for discretionary relief was denied after mature and con- | 
sidered judgment; that the procedures pertaining to dis¬ 
cretionary relief were scrupulously adhered to; and that I 
the denial, which was subsequently affirmed by the Board I 
of Immigration Appeals, was entirely according to law 
and was the result of considered and mature judgment. 

Defendant asks permission of the Court to file a motion j 
for summary judgment, to which it is intended to attach I 
the certified Immigration and Naturalization file of Justo I 
Cruz, File No. A 3577045. 


Filed February 3, 1956 

Pretrial Proceedings 

Statement op Nature op Case: j 

Court approved pretrial statements are attached hereto, j 
This case appears to be one in which the testimony will 
be confined to the record of proceedings before the 
Immigration & Naturalization Service, and accordingly 


leave is granted both P & D to file motions or cross motions 
for summary judgment, the motions to be filed with 2 wks. 
of P.T. order, and P. to file answer within 30 days of 
filing of motion for summary judgment. 

Edwabd A. Tamm 
Pretrial Judge 


Filed February 20,1956 

Motion for Summary Judgment 

Comes now the defendant by his attorney, the United 
States Attorney, and moves this Count for an order grant¬ 
ing summary judgment in the above-entitled cause for the 
following reasons. Based upon the record of plaintiff 
before the Immigration and Naturalization Service, which 
is identified as File No. A-3577045, which is attached to 
and herein made a part of this motion for summary judg¬ 
ment, it appears that there is no genuine issue as to any 
material fact and defendant is entitled to judgment as a 
matter of law. 


Filed March 9, 1956 

Plaintiffs Motion for Summary Judgment 

Now comes the plaintiff by his attorneys and, pursuant 
to Rule 56 of the Federal Rules of Civil Procedure, moves 
the Court to enter summary judgment for the plaintiff 
and against the defendant on the ground that there is no 
genuine issue as to any material fact and the plaintiff is 
entitled to judgment as a matter of law. In support of 
this motion, plaintiff refers to the entire record herein, 
including the pleadings and the exhibits filed by the 
defendant in support of his motion for summary judgment. 
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Filed April 27, 1956 

Order 

The above-entitled cause having come on for hearing on 
defendant’s motion for summary judgment and plaintiff’s 
cross-motion for summary judgment, and it appearing to 
the Court from the entire record including the certified 
file of the Immigation and Naturalization Service No. 
A-3577045 that there is no genuine issue as to any material 
fact, and it further appearing that the defendant is entitled 
to judgment as a matter of law, it is this 27th day of April 
1956 

Ordered that plaintiff’s motion for summary judgment 
be and hereby is denied, and it is 

Further Ordered that defendant’s motion for summary 
judgment be and hereby is granted, and the complaint 
herein 'be and is dismissed. 

F. Dickinson Letts 
Judge 


. 

U. S. DEPARTMENT OP JUSTICE 
BOARD OP IMMIGRATION APPEALS 

March 25, 1953 
File: A-3577045—Los Angeles 
In the Matter of 

Justo CRuzrSoLORio or Justo Cruz or 
J. L. Cruz or Socrates Guerrero 


Deportable: Act of October 16, 1918, as amended— 
After entry, member of the Communist Party of the United j 
States. 

I 

Application: Motion for reconsideration or reopening | 
to enable respondent to apply for discretionary relief. 
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We find it reasonably possible to draw only the inference 
that the statement in question contains the question 
addressed to the respondent by the Service officer and 
the answers made by the respondent The motion for 
reconsideration will be denied. 

Counsel requests that the proceedings be reopened to 
permit the respondent to apply for suspension of deporta¬ 
tion or voluntary departure under Sections 244.12 and 
242.54(d) of Public Law 414. Counsel alleges that if the 
hearing is reopened, evidence to establish respondent’s 
eligibility for relief will be introduced. We do not at this 
time pass upon the respondent’s eligibility for discre¬ 
tionary relief. However, we believe the proceedings 
should be reopened to permit him to apply for discretionary 
relief and establish his case. The proceedings will there¬ 
fore be reopened. 

Order: It is ordered that the proceedings be reopened 
to enable the respondent to apply for discretionary relief 
and establish his case and for such other purposes as 
the officer conducting the hearing may deem proper. 


BEFORE THE BOARD OF IMMIGRATION APPEALS 

Oral argument: May 7, 1954. 

In re: Justo Cruz-Sodobio. 


Heard: Isidore G. Needleman, Attorney, 165 Broadway, 
New York, New York. 

Bequest: Suspension—exceptional and extremely un¬ 
usual hardship. 

Attorney: May it please the Board, this is a case that 
was also ordered reopened back in December 1952 to 
permit the respondent to apply for discretionary relief; 
and he made such an application. There was a hearing 
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! 


on it, and we now appeal from the ruling of the inquiry 
officer denying him this discretionary relief. 


I should also like to tell the Board that in the event 
you find that he should testify about his character prior j 
to the ten-year period—in other words, as to 1936-39, i 
I’m advised by counsel who handled the administrative! 
hearings that he is prepared to have the respondent do \ 
so; and he’ll cover the entire period. He feels he was | 
right in picking the ten-year period, -because that’s what j 
the section says—ten years prior; but if the Board finds | 
that it requires the showing of good moral character prior 
to the ten-year period, he would like the hearing reopened j 
for that purpose, because he thinks he can establish that 


U. S. DEPARTMENT OP JUSTICE 
BOARD OF IMMIGRATION APPEALS 

August 24, 1954 
File: A-3577045—Los Angeles. 

i 

In re: Justo Cruz-Solorio or Justo Cruz or J. L. Cruz j 
or Socrates Guerrero. 

• • •••••••• 

-Charges: 

Warrant: Act of 1918—After entry, member of Com- j 
munist Party of United States. 

Lodged: None. 

Application: Suspension of deportation. 

Detention Status: Released on bond. 

This case is before us on appeal from the decision of a ! 
special inquiry officer on February 4, 1954, directing that 
the respondent be deported. 
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The respondent is a 66-year-old male, native and citizen 
of Mexico, who asserts that he last entered the United 
States on September 15, 1907. In onr order of December 
18, 1952, we concluded that the respondent was a member 
of the Communist Party of the United States from 1936 
until 1939 and that he was deportable on the charge stated 
in the warrant of arrest. The present appeal relates solely 
to the special inquiry officer’s denial of the respondent’s 
application for suspension of deportation. 

We have carefully considered the contentions of counsel 
at the oral argument. He stated that counsel, at the 
hearing, had not believed it necessary to introduce evidence 
that the respondent’s deportation would adversely affect 
his wife and that he understood that the respondent and 
his wife had been living together “for the past several 
years”. The respondent’s statement of September 6, 1951 
(Ex. 3) contains his testimony that he and his wife had not 
lived together for the preceding two years. His application 
for suspension of deportation (Ex. 20), which was executed 
on August 10, 1953, shows his residence as Santa Ana, 
California and his wife’s residence as Westminster, Cali¬ 
fornia. Apparently, she is not a citizen. The application 
does not show whether she is a legal resident of the United 
States, and it contains no assertion that the respondent’s 
deportation would result in exceptional and extremely un¬ 
usual hardship to his wife. Hence, we will not regard 
the application as predicated on that basis. 

By his first marriage, the respondent has two children 
who were born in the United States and they are now 30 
and 23 years of age. Section 244(a) (5) of the Immigra¬ 
tion and Nationality Act requires that the applicant for 
suspension establish that he is a person whose deportation 
would result in exceptional and extremely unusual hard¬ 
ship to him or to his “ spouse, parent, or child, who is a 
citizen or an alien lawfully admitted for permanent 
resident.” As used in Titles I and II of that Act, the 
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term “child” is defined in section 101(b)(1) as an un¬ 
married person under twenty-one years of age. Conse¬ 
quently, our consideration of the application must be 
limited to whether the respondent’s deportation would 
result in exceptional and extremely unusual hardship to 
him. 

The respondent has lived in the United States for 47 
years and he is now 66 years of age. Deportation un¬ 
doubtedly would result in exceptional and unusual hardship 
to him. During the 10 years preceding the filing of the 
application for suspension, the record does not affirmatively 
establish that the respondent has not been convicted of 
any crimes and he has presented affidavits to establish his 
good moral character. 

In the respondent’s statement of September 6,1951 (Ex. 
3) he had admitted membership in the Communist Party 
of the United States from 1936 to 1939. During the 
warrant hearing conducted in October and November 1951, 
the respondent refused to testify. At the reopened hear¬ 
ing, which was for the purpose of permitting him to 
apply for discretionary relief, the respondent refused to 
answer any questions pertaining to his criminal record 
or his membership in organizations except during the 10 
years immediately preceding that hearing. While he 
testified that he was not a member of the Communist 
Party on the date of the hearing (August 10, 1953) and 
that he had not been a member during the preceding 
10 years (p. 69), he would not even answer the question 
of whether, if he had been a member of the Communist 
Party, he had terminated such membership (p. 72). We 
think that an applicant for discretionary relief owes a 
duty to the Government to make a frank and complete 
disclosure of his entire criminal record, if any, and his 
membership in subversive organizations at any time in 
order that this may be weighed against more recent in¬ 
formation to determine whether his activities during the 
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last 10 years warrant a finding that he has repudiated 
the subversive doctrines. 


In accordance with 8 C.F.R. 244.3, we have taken into 
consideration certain confidential information, the dis¬ 
closure of which to the respondent would in our opinion 
ibe prejudicial to the public interest, safety or security. 
From our review of the record and the confidential in¬ 
formation, we have grave doubt that the respondent has 
ceased all activities which might -be considered inimical to 
the interests of the United States, and it is our considered 
opinion that this case is not one which merits the exercise 
of the discretionary authority to suspend deportation. 
Accordingly, the appeal will be dismissed. 


Order: It is ordered that the appeal be and the same is 
hereby dismissed. 


Thos. S. Finncane 
Chairman 


Proc eed ings in Suspension Hearing 

UNITED STATES DEPARTMENT OP JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 

Los Angeles, California 

#••••••••* 

By Special Inquiry Officer: 

This hearing was continued from May 18, 1953, to this 
date, for the purpose of allowing the respondent to apply 
for suspension of deportation under Section 244 of the 
Immigration and Nationality Act. 

Special Inquiry Officer to Respondent: 

Q. Do you have the application on Form 1-256? A. Yes. 
By Special Inquiry Officer: 

Form I-256-A, Application for Suspension of Deporta¬ 
tion, will now be marked into evidence as Exhibit No. 20. 






Q. The organizations listed in answer to question No. 35 
in the application, including the last one that you men-] 
tioned, are the organizations that you have belonged to 
within the past ten years? A. That’s right. 

Q. And it is your intention to limit your answers in that 
regard to the period within the last ten years, is that 
correct? A. Yes. 


By Counsel Samuels: 

I want to, for the record, name my position—the 
applicant’s position in that regard. It is my position and] 
the applicant’s position that under the law the applicant 
is bound to make a showing of good moral character during j 
the period of not less than ten years immediately follow¬ 
ing the commission of an act or the assumption of the j 
status constituting the ground for deportation and that! 
since he has been found to be deportable by this Service | 
for an alleged status assumed in approximately 1936, that j 
the period, the relevant period for the establishment of 
good moral character under the statute. Section 244 of the 
Immigration and Nationality Act, would be not less than ! 
ten years from 1936 and that he is not required to go i 
beyond that date in order to establish statutory eligibility ; 
under the law, and that is the reason for the limitation ] 
with respect to time in Question 35 of the application. 
Special Inquiry Officer to Counsel Samuels: 

Does your explanation of limitation also apply to the 
answer to Question No. 36, which deals with arrests or j 
convictions, fines, imprisonment, and so forth? 

j 

By Counsel Samuels: 

Yes, the same limitation is intended in answer to 
question No. 36, and for that reason the answer is worded 
as it appears in the application, “Not within the past ten 
years.” 
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Examining Officer to Respondent: 

Q. Are yon now a member of the Communist Party? 
A. No, I am not a member of Commnnist Party. 

Q. Have yon ever been a member of the Commnnist 
Party, either in the United States or any other conntry? 
A. Not in the past ten years. 

By Examining Officer: 

Not responsive to the question and I will ask that the 
respondent be directed to answer the question. 

By Counsel Samuels: 

I think it’s responsive, Mr. DumeL and that he’s 
answered the question. 

By Examining Officer: 

The question was not limited to any specific time. The 
question was has he ever been a member of the Communist 
Party of the United States or any other country. 

By Counsel Samuels: 

I think the answer is fully responsive. 

By Special Inquiry Officer: 

The respondent is directed to answer the question. 

By Respondent: 

A. My answer is the same. 

By Examining Officer: 

I still request that the respondent be directed to answer 
the question or advance reason as to why he will not 
answer. 

By Counsel Samuels: 

Respondent has answered the question. There is a ruling 
on it. We will have to let it stand that the position of 
the applicant is that under the law he is only required 
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to make a showing as I indicated previously, without 
repeating my full remark on that subject. The question 
calls for membership in an organization and he has! 
answered that he has not been a member of that specific! 
organization within the period of the past ten years. He j 
has purposely limited his answer to that period. Anyj 
inquiry beyond the ten year period, as I have previously j 
indicated more fully, would be immaterial and irrelevant 
to this inquiry and would have no bearing upon his 
eligibility for suspension of deportation, the relief asked I 
for in his application. 


Counsel Samuels to Respondent: 

Q. How old are you, Mr. Cruz? A. 65 years. 

Q. What is the condition of your health? A. It has 
been—my health in poor condition for almost maybe 15 
years. I been complaining with the asthma for a long 
time. 

Q. Do you have any present complaints from asthma? 
A. Yes, sir, everytime that they take—this weather comes 
along, I have to—it keeps me home, can’t breathe very 
good, get dizzy and weak. Naturally I have to stay home. 
That means I am losing a day’s work. 

Q. How often do you have these asthmatic attacks? 
A. Well, I been so long that I have quite experienced. 
Whenever the weather comes along and change more 
often, I been that much worse and the spells, I am com¬ 
plaining of every day, every moment, but whenever this 
weather comes along, that means I will be that much worse, 
and then every day, everytime the weather or foggy comes 
along, the most changeable the weather gets, the worse 
it is for me. 

Q. How much time have you lost from work, would 
you say, during the past ten years because of your 
asthmatic attacks? A. Oh, I do not keep—been keeping 
track on my losing time, but I do—I do know that when- 
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ever this change of weather comes along, that means I 
lose sometimes a full week, two or three days at least. 
Between the—between times, I lose at least eight—from 
eight to twelve days a month. 

Q. Have yon had any surgery within the last ten years? 
A. The last surgery I have, it was sometimes, I do not 
remember, around ’47. 

Q. Do you know what kind of surgery that was? A. My 
gall bladder was bad and I went through an operation 
and took it off. That is my last operation. 

Q. You are at the present time working for whom? 
A. At the present time I am working for Brooks—Brock 
and Glass Company. 

Q. That’s Brock and Glass Company? A. That’s right. 

Q. And you have been working there since July of this 
year, is that correct? A. That’s right, from somewhere in 
July—I forgot the date. 

Q. It’s the month of July of this year? A. Yes. 

Q. All right. And you had previously been unemployed 
for what length of time? A. For about—something like 
seven months, maybe since— 

Q. About seven months? A. Yes, I been since the 4th 
day of the last December, last year, until here in July, 
sometime in July of this year. 

Q. Have you any source of income other than from 
your employment, Mr. Cruz? A. No, sir. 

Q. With whom do you reside? A. With my son and 
with my daughter and niece. 

Q. Do your son and daughter have any income? A. 
Nothing. 

Q. Well, do they have a source of income? A. Well, 
they have a little place there. 

Q. What do you mean, business? A. A little business, 
wine and 'beer and soft drinks, candy and cigarettes, that’s 
all. 

Q. Is that in Santa Ana? A. That’s right. 
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Q. Do your son and daughter own it as partners? A. 
that’s right, yes. 

Q. What is the approximate income from that business 
per week? A. Well, it save from $28.00 to $35.00 a month. 

Q. A week? A. No, a month after everything been paid, 
bills—the telephone, gas and lights and rent—it doesn’t 
leave hardly any amount of money to be mentioned. 

Q. Do either your son or daughter have any other source 
of income? A. No, sir. 

Q. Does your daughter work or have any other source 
of income? A. My daughter works between now and then. 

Q. Is she working at the present time? A. Yes. 

Q. Is she now working? A. No, she didn’t work today. 

Q. Does she have a job? A. She has a job, she might 
report to work tomorrow. 

Q. Who is she working for? A. She is working for 
some sort of garment outfit— 

Q. What kind of outfit? A. To make some ladies coats. 

Q. Garment outfit? A. Yes. 

Q. Is that in Santa Ana? A. That’s right, yes, in 
Santa Ana. 

Q. Do you know the name of the firm? A. No, I do 
not know the name of it. 

Q. When did she start working there? A. Oh, about— j 
something like two or three months, somewhere along; 
there. 

Q. About two or three months ago? A. Yes. 

Q. Do you know how much she has earned since she 
has been working there? A. She earns from $20.00 to! 
$31.00 or $32.00, according to the time she be able to put inj 

Q. From $20.00 to $32.00 a week? A. A week, yes. 

Q. All right. She is paid on a time basis? A. That’s! 
right. 

Q. Has she had any other employment? A. No, sir. 

Q. This is the first work she has done other than inj 
business with your son? A. That’s right, yes. 
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Q. Has your son had any other kind of work from which 
he has derived income other than the business that you 
have indicated? A. He works two or three hours helping 
wrapping some tortillas. You ask how much money he 
earns? 

Q. Well, about how much would you say? A. Sometimes 
they give him $1.50, sometimes they give him $1.00. 

Q. About how much a month does he derive from this 
kind of work? A. Not even $20.00 a month. 

Q. Does your daughter have any special training for 
employment of any kind? A. No, sir. 

Q. Does your son have any special training for any 
particular kind of work? A. No, sir. 

Q. What is the condition of your son’s health? A. Well, 
it is—his condition regards to his health is a little better 
now than what it used to be. My boy was confined in a 
sanitorium for a number of years. 

Q. About how many years? A. Oh, something like four 
years. 

Q. For what reason? A. Tuberculosis. 


Q. I see. How about Ruth, what is Ruth’s physical 
condition? A. Same condition. 

Q. Ruth is your daughter? A. That’s right. 

Q. Is she also, by same condition you mean she has also 
had tuberculosis? A. That’s right. She was confined in 
the hospital for about three years, if I remember right. 

Q. Does she have any other—anything else wrong with 
her other than tuberculosis? A. She has around her neck 
here some sort of lumps and sometimes it get so bad 
that she can’t turn around and— 

Q. Did that require medical treatment or care? A. 
That’s right. 

Q. When did she have surgery on her neck? A. Oh, 
sometime ago, I do not recall, Dr. Hoffman operate one 
of those things. 
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Q. About bow long ago was that? A. About three 
years, maybe. 

Q. About three years ago? A. Yes, and about seven 
or eight more broke out by themselves. 

Q. You mean since that? A. Yes, and she still have 
some clear down here. 

Q. Indicating the chest? A. Yes, and some sort of 
lumps also on her leg, pretty soon some turns red an& 
some turns blue. She is— 

Q. How has this effected her strength and ability to 
earn a living? A. That not only effects her, it effect^ 
everybody. I have been suffering for my kids. 

Q. I would like you to state for the record how it effect^ 
her ability, her health and her ability to make a living? 
A. My kids—my wife passed away when my daughter 
was four years of age and I been training my kidA 
(Respondent crying.) 

Q. I want you to understand that I am asking you hov 
what you said about your daughter’s physical condition, 
how this effects her ability to make a living. A. Well, it 
effects—it effects myself at the great extent on account— 
to a great extent it effects myself— 

Q. How does it effect your daughter, Ruth? A. Oh, 
she is—sometimes she gets so bad that she is screaming 
and mentally, why, that hurts my feelings and— 

Q. Yes, that’s how it effects you, but I want to know 
how it affects your daughter Ruth, her ability to make a 
living. A. Oh, greatly, she would be starved right there, 
she gets so she won’t be able to work. 

Q. I see. Do you feel that if you are deported and have 
to leave the United States that you will be able to make 
a living outside of the United States? A. No, it will 
be impossible for me to earn my living outside of the 
United States. 

Q. And why is that? A. For this reason. I been 40 
and somewhat years in this country. I never been eo-| 
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operate with Mexico in any way whatsoever, therefore, 
if I go 'back to Mexico, I have no right to demand their 
protection. 

Q. Would you be able to secure employment in Mexico? 
A. There is no way whatsoever, I am getting so old, 
nobody is going to hire me any more. 

Q. Would your son or daughter be able to maintain a 
livelihood without your assistance? A. I don’t think they 
would. They be so—so used to—with me, that it’s going 
to be the end of the world for them if my deportation 
proceedings go into effect. 

Q. Would this effect their ability to earn a living with 
regard to the amount of their income? A. That’s right. 

Q. Would they be able to earn enough without your 
financial contributions in order to make a living? A. Im¬ 
possible, it would be impossible, especially my daughter 
the way she is. She went out and hunt for that kind 
of a job during the period of time—during the period I 
was out of work and we got so that she say that “Why, 
Daddy, I have to go out and see if I can find something 
to do, otherwise how can we keep existing the way we are,” 
even against my will. 


Q. During the last ten years, Mr. Cruz, have you to 
your knowledge violated any laws of this country? A. No, 
sir. 

Q. You consider yourself to be a patriotic, law-aibiding 
citizen of the community of Orange County? A. Yes, sir. 


Special Inquiry Officer to Respondent: 

Q. Since 1936 have you been physically present in the 
United States during that entire period of time, from 
1936 to date, without any absence from the United States 
whatsoever? 
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Q. You understand the question? A. Yes, sir. 

Q. And your answer is you have been physically present 
in the United States since 1936 to date? A. Yes, sir. 

Q. During that period then you have not been absent 
from the United States or outside of the United States at 
all? A. No, sir. 

. 4 

Examining Officer to Respondent: 

Q. Do you now believe in the theories and principles 
of Communism? A. I don’t think that any person that 
been trying his best to obey the laws and since I have been 
living so many years in this country, for which I am prou4 
of, there is no reason why I believe in something that 
I don’t know anything outside of the name. How do Ij 
go to say I believe in this, if I don’t know what’s what. 

Q. Would you presently classify yourself as pro- 
Communist or anti-Communist in your attitudes and 
beliefs? A. I am consider myself as an American citizen. 
I claim this as my country. How can I be pro-Communist 
when I don’t know anything outside the name, just as Ij 
stated before. 

By Examining Officer: 

| 

I don’t believe the answer is responsive and I ask thatj 
the respondent be directed to answer the question directly 
as to whether he considers himself pro-Communist or anti- 
Communist. 

By Respondent: 

A. Anti-Communist. 


Special Inquiry Officer to Counsel Samuels: 
He can continue with his answer. 
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By Respondent: 

A. My principle is to be a good citizen of America. This 
it has been and it is and it will be my best principle to 
be a really good American citizen. 

Q. Have you ever been arrested in the United States 
or any other country? A- Yes. 

Q. When and where were yon arrested? A. During the 
last ten years, why I have— 

By Counsel Samuels: 

Excuse me just a moment, I will object to the question 
in so far as it relates to a period of time beyond the past 
ten years, if you will limit it to the past ten years— 

By Examining Officer: 

There is no limitation on the question. 

Special Inquiry Officer to Counsel Samuels: 

The objection then is overruled. The respondent is 
directed to answer the question. 

By Respondent: 

A. I was arrested by the Immigration Officers in Santa 
Ana about—I forget when that was. 

Counsel to Respondent: 

Q. What year, do you remember? A. In the year of 
1951 I think it was. 

By Counsel Samuels: 

I will stipulate that it was the date that he was arrested 
in the deportation proceedings herein. 

Special Inquiry Officer to Counsel Samuels: 

Q. In the present proceedings? A. In the present pro¬ 
ceedings. 
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Examining Officer to Respondent: 

Q. Any other arrests? A. Not for the past ten years. 

Q. At this time I show to yon and your counsel Federal 
Bureau of Investigation Form 1-4, referring to that Bu¬ 
reau No. 351788, in the name of Jusro S. Cruz or Jusro 
Solaeio Cruz or Justo Cruz-Solobio, and ask you to 
examine that document and state whether it relates to you? I 

By Counsel Samuels: 

On the pending question, Mr. Lay, if it’s going to save 
time and for the clarification of the record, the respondent j 
desires at this time to correct his application form, spe¬ 
cifically with reference to Question No. 36, and to insert 
therein, one, that he was arrested in Immigration proceed- \ 
ings or deportation proceedings on or about whatever date 
the record will disclose, that he was arrested in the pend¬ 
ing proceedings, and secondly, that on or about August 
13, 1947, he was arrested by Officers of the Police Depart¬ 
ment in Santa Ana and questioned by them, taken to the 
police station at Santa Ana and questioned regarding an 
incident which had occurred the previous day regarding— 
relating to an altercation with a neighbor, that after 
questioning and a determination by those officers and 
police officials that there wasn’t any evidence that any 
crime had been committed by the respondent, he was re¬ 
leased, no complaint was lodged against him. And other 
than these two incidents that I have referred to, his 
answer is the same as indicated in Question 36 on the 
application. He desires to amend his formal application 
in that respect. That might save some time in your 
questioning. 
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Exhibit No. 3 in Deportation Hearing 

UNITED STATES DEPARTMENT OP JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
LOS ANGELES, CALIFORNIA 

RECORD OF SWORN STATEMENT 

Present: John N. Barnes, Truman L. LeFors, Exam¬ 
ining Inspector; Place 627 West Washington Si, Santa 
Ana, California; Justo Cruz-Solorio, Alien; Date Septem¬ 
ber 6, 1951. 


Q. Have you ever been arrested? A. Yes. I was arrested 
in Westminister, California, in 1933 for fighting. I was 
also arrested once in Lyons, Kansas, for fighting and 
served 60 days. I have not been arrested on any other 
occasions. I served a year in 1933 for fighting. 

• ••••••••• 

Q. What organizations do you belong to? A. I belong to 
the Sociedad De Protection Funeral Mexicana Del Con- 
dado de Orange. 

Q. Is that the only organization of which you are now 
a member? A. I am also a member of the Beneficencia 
Mexicana de Condado de Orange. 

Q. Have you ever been a member of any other organi¬ 
zations? A. Yes. I have been a member of the Mexican 
Honorary Commission; La Cruz Azul Mexicana, in Colo¬ 
rado ; I was also a member of the Communist Party, during 
my residence in Orange County, California, 

Q. Do you remember when you joined the Communist 
Party in Orange County? A. I think that it was in 1936. 

Q. Who recruited you into the Communist Party? A. 
It was Elias Espinosa. 

Q. What Unit of the Communist Party were you a 
member? A. It was the Karl Marks Unit '#1, here in 
Santa Ana. 
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Q. What party name did you use? A. Socrates Guerrero. 

Q. About how many closed Communist party meetings 
did you attend? A. I think that I attended probably 13 
meetings that were closed. 

Q. Do you understand what constitutes a closed meeting? 
A. Yes. 

Q. Did you ever hold any official position in the Com¬ 
munist Party? A. At one time I was literature Agent for 
the Unit. 

Q. Did you ever distribute literature? A. Yes. On three 
occasions. I just gave the literature to my friends. Elias 
Espinosa gave me the Mexican newspaper “El Machete ”4 

Q. Where were the meetings held which you attended? 
A. They were held here in Santa Ana, this side of Delhi 
Road. 

Q. Were all the meetings held at the same place? A. 
No. Sometimes we met on West 5th Street. The home 
of Mr. Merrick, now dead. 

Q. What was discussed during the meetings of the Com¬ 
munist Party which you attended? A. We discussed 1 
organizing the farm workers, local politics, occasionally 
some one would deliver a talk about Stalin, and Russia, j 

Q. Who presided at the meetings which you attended 
of the Communist Party? A. Mr. Merrick, Woolen, Arm¬ 
strong. 

Q. Were these men members of the Communist Party?! 
A. Yes. 

Q. Were you issued a Communist Party Identification 
card? A. Yes. 

Q. Do you remember the number of this book? A. No. 

Q. Can you describe this book? A. It was a small paper. 
I don’t remember whether it was a card or little book. 

Q. Did it have a hammer and sickle on it? A. Yes. It 
was on the outside. 

Q. Did the card or book have a place on it for dues I 
stamps? A. I do not remember. 
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Q. Did you pay dues? A. I do not remember paying dues. 

Q. Did you ever contribute money to the Communist 
Party? A. Yes. I gave .10^ or .15^ to one of the Com¬ 
munist Party Meeting Chairmen. 

Q. Do you remember the cause for which you contributed 
this money? A. It was for the defense of someone. I do 
not recall who it was. 

Q. Did you ever attend any Communist Party schools? 
A. No. 

Q. Are you still a Communist Party member? A. No. 
I surrendered my membership card, I think in 1939. I 
have not had a card since. 

Q. To whom did you surrender your card? A. I think 
that it was to a Mr. Carson, who was a Communist Party 
Member living in at Costa Mesa. 

Q. Was there any formal separation in your case from 
the Communist Party? A. They just picked up your card. 
They said that there was no more party, meaning Com¬ 
munist Party, that is all that there was to it 

Q. Is there a Communist Party now? A. Not that I 
know of. 

Q. Were you a member of any other organization? A. 
I belonged to the Workers Alliance at one time. What I 
mean is that I attended some Workers Club on a couple of 
occasions I don’t think that I was actually a member. 

Q. Were you a member of any other organizations? A. I 
belonged to the AF of L, Agricultural Workers Union 
for a very short time. 

Q. What was your reason for joining the Communist 
Party? A. Here is the way it happened. In 1933 there was 
a strike in El Monte, the Orange Co. field workers joined 
in this strike. The Orange County workers struck for 
higher wages, after the El Monte strike. The Communist 
Party organizers came around and told us how to organize 
the strike. 

Q. Do you wish to make any statement at this time? A. 
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It is fortunate that I found out what the Communist Party 
was before it was too late. 

Q. What is your present attitude toward the Communis^ 
Party? A. From what I have learned through the papers 
and radio I think that the Communist Party works against 
the principles of democracy. The leaders who have been 
arrested show what the party stands for. A lot of people 
like me joined the Communist Party because they came 
to us and promised higher wages and better working condi¬ 
tions. We did not know the real purposes of the party. 


Exhibit No. 33 

WALTER SAUL., M. D. 

ROENTGENOLOGIST 
919 NORTH BROADWAY 
(BROADWAY AT TENTH STREET) 

SANTA ANA, CALIFORNIA 
TELEPHONE KIMBERLY 3-1756 

8-17-53 

Cruz, Mr. Justo S., age 66 years. 

Ref: self. 

• • • • • * • • • • i 

Impression: we find here moderate and slowly increasing 
heart dilatation and a severe degree of sinusitis together 
with bronchitis and wheezing. 

Considering the age of the patient we must consider his 
workability to be restricted to a quite considerable degree; 
I estimate his ability to do physical labor to be about 50%. j 
Thank you for consulting me. 

W. Saul 
W. Saul, M. D. 
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QUESTION PRESENTED 

Whether in a deportation case the Attorney General, 
acting through the Board of Immigration Appeals, abused 
his discretion and employed improper standards in denying 
an application for suspension of deportation by an alien 
who was eligible for suspension under the statutory re¬ 
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United Slates Court ot Appeals 

Foe the District op Columbia Circuit 


No. 13,322 


JUSTO CRUZ, Appellant, 
v. 

I 

HERBERT BROWNELL, JR., Attorney General of the j 

United States, Appellee . 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTION 

! 

This is an appeal from an order of the District Court 
granting appellee’s motion for summary judgment and dis- j 
missing the complaint (J.A. 9). Jurisdiction below arose 
under D. C. Code, 11-305 and 11-306 ; 28 U. S. C. 1331; and 
section 10 of the Administrative Procedure Act, 5 U. S. C. 
1009. Jurisdiction of this Court is conferred by 28 U. S. C. 
1291* 
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STATEMENT OF THE CASE 

The appellant sued below to enjoin the Attorney General 
from deporting him under a deportation order (J.A. 2-4). 
The record before the Immigration and Naturalization 
Service was made part of the record below (J.A. 8) and 
is included in the record on appeal. 

The appellant is a native and citizen of Mexico, who 
has lived in the United States since September 15, 1907 
(J.A 12). 

On December 18, 1952, the Board of Immigration Ap¬ 
peals affirmed an order of deportation against appellant 
on a finding that he had been a member of the Communist 
Party from 1936 to 1939 (JA. 12). This finding was 
based entirely on sworn admissions made by appellant in 
September 1951 in an interview with immigration officials 
(J.A. 26-27, 13). In this interview, appellant freely an¬ 
swered all questions that were asked him. He admitted 
that he had been a member of the Communist Party in 
California from 1936 to 1939 (J.A. 26, 28). He explained 
that the reason he had joined the Party was that during 
a strike of field workers for higher wages, Party organ¬ 
izers “came around and told us how to organize the strike’’ 
(J.A. 27). He said (J.A 28): “A lot of people like me 
joined the Communist Party because they came to us and 
promised higher wages and better working conditions. We 
did not know the real purposes of the party.” 

While in the Party, appellant attended about thirteen 
closed meetings, at which, “We discussed organizing the 
farm workers, local politics, occasionally some one would 
deliver a talk about Stalin and Russia” (J.A. 27). He 
became literature agent for his Party unit, his activity in 
that position consisting of distributing Party literature 
on three occasions to friends (JA. 27). He also once 
contributed ten or fifteen cents to the Party (J.A 28). 
These actions apparently constituted appellants entire 
activity as a member of the Communist Party. 
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Appellant applied for suspension of deportation under 
section 244(a)(5) of the Immigration and Nationality Act, 

8 U. S. C. 1254(a)(5) (J.A ID). Appellant was eligible 
for suspension under this section if the cause of depor¬ 
tation had not existed for at least the preceding ten years; 
if throughout the ten year period he had been present in 
the United States and been a person of good moral char¬ 
acter; and if his deportation would in the opinion of the j 
Attorney General result in exceptional and extremely un¬ 
usual hardship for him. 

Appellant is at this writing 68 years old (J.A. 12). He ! 
is afflicted with an increasing heart dilation, severe sinus¬ 
itis, and bronchitis, and his ability to do physical labor is 
about 50 per cent of normal (J.A. 29). He lives with his 
adult son and adult daughter who are native-born citizens 
of the United States and who both suffer from tubercu¬ 
losis (J.A. 18, 20, 12). The children receive care and a 
necessary part of their support from appellant (JA. 21, 
22). According to appellant’s testimony, it would be “the 
end of the world for them” if appellant is deported (JA. 
22). Appellant is now employed (J.A 18), but he testified 
that because of his age it will be impossible for him to earn 
a living if he is deported (J.A. 21-2). 

At the hearing on his deportation application, appellant, 
acting on the advice of his attorney, refused to answer any 
questions pertaining to his criminal record or his mem¬ 
bership in organizations except for the ten preceding years 
which constitute the period for determining eligibility for 
suspension (J.A. 13, 15, 16-17, 25). This position was 
taken despite the fact that appellant had, in his original 
interview with officials of the Immigration Service, testi¬ 
fied without restrictions of time as to his criminal record 
and his organizational memberships (J.A 26). Further¬ 
more, the Immigration Service also had information as to 
appellant’s criminal record from an F.B.I. report (De¬ 
portation Ex. 22). 
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The special inquiry officer who conducted the suspen¬ 
sion hearing denied suspension and ordered deportation 
(J.A. 11-12). An appeal was argued before the Board of 
Immigration Appeals by another attorney, who informed 
the Board that appellant was willing to answer questions 
as to his character in the period before the ten-year eligi¬ 
bility period if the Board considered this testimony nec¬ 
essary (J.A. 11). 

The Board of Immigration Appeals affirmed the denial 
of suspension (J.A. 11-14). It expressly found that de¬ 
portation would result in exceptional and unusual hard¬ 
ship to appellant (J.A. 13). It did not make a finding as 
to whether or not appellant satisfied the eligibility require¬ 
ment of good moral character for the preceding ten years. 
On this subject, however, it stated (J.A. 13): 

“During the 10 years preceding the filing of the appli¬ 
cation for suspension the record does not affirmatively 
establish that the respondent has not been convicted 
of any crimes and he has presented affidavits to es¬ 
tablish his good moral character.” 

The first part of this statement is erroneous. The record 
does affirmatively establish, by appellant’s sworn testi¬ 
mony (J.A. 24-25), corroborated by the F.B.I. report and 
by an investigation by the Immigration and Naturalization 
Service (Deportation Ex. 34), that appellant was not con¬ 
victed of any crime during the ten years preceding the 
application for suspension. 

The Board stated its grounds for denying suspension as 
follows (J.A. 13-14): 

“In the respondent’s statement of September 6,1951 
(Ex. 3) he admitted membership in the Communist 
Party of the United States from 1936 to 1939. During 
the warrant hearing conducted in October and Novem¬ 
ber 1951, the respondent refused to testify. At the 
reopened hearing, which was for the purpose of per¬ 
mitting him to apply for discretionary relief, the 
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respondent refused to answer any questions pertain¬ 
ing to his criminal record or his membership in organ¬ 
izations except during the 10 years immediately pre- j 
ceding that hearing. While he testified that he was 
not a member of the Communist Party on the date of 
the hearing (August 10,1953) and that he had not been ! 
a member during the preceding 10 years (p. 69), he 
would not even answer the question of whether, if he j 
had been a member of the Communist Party, he had 
terminated such membership (p. 72). 

“We think that an applicant for discretionary re¬ 
lief owes a duty to the Government to make a frank 
and complete disclosure of his entire criminal record 
if any, and his membership in subversive organiza- | 
tions at any time in order that this may be weighed i 
against more recent information to determine whether j 
his activities during the last 10 years warrant a find¬ 
ing that he has repudiated the subversive doctrines. 

“In accordance with 8 C.F.R. 244.3, we have taken 
into consideration certain confidential information, the j 
disclosure of which to the respondent would in our j 
opinion be prejudicial to the public interest, safety j 
or security. From our review of the record and the 
confidential information, we have grave doubt that the 
respondent has ceased all activities which might be | 
considered inimical to the interests of the United! 
States, and it is our considered opinion that this case 
is not one which merits the exercise of the discretion¬ 
ary authority to suspend deportation.” 

STATUTE INVOLVED 

Section 244 of the Immigration and Nationality Act, j 
8 U. S. C. 1254, provides in part as follows: 

“(a) As hereinafter prescribed in this section, the 
Attorney General may, in his discretion, suspend; 
deportation and adjust the status to that of an alien! 
lawfully admitted for permanent residence, in the case i 
of an alien who— 

• • • • • 

(5) is deportable . . . for an act committed or 
status acquired subsequent to such entry into the 


i 
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United States . . .; has been physically present in the 
United States for a continnons period of not less than 
ten years immediately following the commission of 
an act or the assumption of a status, constituting a 
ground for deportation, and proves that during all of 
such period he has been and is a person of good moral 
character; has not been served with a final order of 
deportation issued pursuant to this Act in deportation 
proceedings up to the time of applying to the Attorney 
General for suspension of deportation; and is a person 
whose deportation would, in the opinion of the 
Attorney General, result in exceptional and extremely 
unusual hardship to the alien or to his spouse, parent, 
or child, who is a citizen or a alien lawfully admitted 
for permanent residence.” 

STATEMENT OF POINTS 

The court below erred in granting appellee’s motion for 
summary judgment and dismissing the complaint. 

SUMMARY OF ARGUMENT 

I. A denial of suspension of deportation is reviewable 
for abuse of administrative discretion and for the em¬ 
ployment of improper standards. The recent holding of 
the Supreme Court that suspension can, under limited 
circumstances, be denied on the basis of undisclosed con¬ 
fidential information, does not mean that judicial review 
is ousted to the extent that review is possible on the record. 

In the present case judicial review is possible despite 
the agency’s use of confidential information because of 
two facts: (1) the denial was based on a combination of 
both record information and confidential information, the 
latter apparently not being considered sufficient stand¬ 
ing alone; (2) the Board of Immigration Appeals char¬ 
acterized the general effect of the confidential information. 
Accordingly, if the record information gives no support 
to denial of suspension, or if the characterization of the 
confidential information shows that the Board used or may 
have used incorrect standards, the judgment below should 
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be reversed. In such circumstances the case should at I 
a minimum be returned for administrative redetermina-| 
tion by proper criteria. 

II. In exercising his discretion on a suspension appli¬ 
cation, the Attorney General must make a reasonable! 
judgment on factors relevant to whether the alien’s con-| 
tinued presence in the country would be hurtful. The 
facts here show the propriety of an necessity for sus¬ 
pension. 

Appellant is a sick, elderly man, who has lived in this 
country for close to fifty years, and who cares for and 
helps support his two sick children, native-born American j 
citizens. He was ordered deported because twenty years! 
ago, in a different political climate, he joined the Com-i 
munist Party for three years because it promised better | 
wages and working conditions. His activities in the Party 
were trivial and innocuous. 

The Board held that the record and confidential In-1 
formation caused it to doubt that appellant “has ceased 
all activities which might be considered inimical to the in¬ 
terests of the United States.” So far as the facts of 
record are concerned, this conclusion is clearly unwar¬ 
ranted. The Board’s view of the record seems to have 
been caused by appellant’s refusal to answer questions in 
the suspension hearing concerning his criminal record and 
organizational membership for times prior to the ten year 
period of eligibility for suspension. But the Board al¬ 
ready had the information on these subjects from testi¬ 
mony previously given by appellant to officials of the Im- 
migration and Naturalization Service and from official j 
sources. Appellant’s refusal to repeat the information was 
based on advice of his attorney, and subsequently he offered 
through another attorney to answer questions as to the i 
earlier period. 
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The Board’s evaluation of the confidential information 
appears based on the same unsound approach as its evalu¬ 
ation of the record. Furthermore, its characterization of 
the confidential information shows that it used a vague 
and meaningless standard. 

ARGUMENT 

L THE REFUSAL TO SUSPEND DEPORTATION IS REVIEW ABLE 

A refusal to suspend deportation is reviewable for 
abuse of administrative discretion and for the employ¬ 
ment of improper standards. Caddeo v. McGranery, 92 
App. D. C. 19, 202 F. 2d 807; Melachrinos v. Brownell, 
App. D. C. , 230 F. 2d 42, 45; Mastrapasqua v. Shaugh- 
nessy, 180 F. 2d 909, 1002. Cf. Lim Fong v. Brownell, 94 
App. D. C. 323, 215 F. 2d 683; Schacktrnan v. Dulles, 96 
App. D. C. 287, 225 F. 2d 938; United States ex rel. From- 
goulis v. Shaughnessy, 210 F. 2d 572, 574. 

In Jay v. Boyd, 100 L. Ed. Adv. Rep. 732, the Supreme 
Court recently held by a division of five to four that sus¬ 
pension can, under limited circumstances, be denied on 
the basis of undisclosed confidential information. The 
majority opinion in that case refers to the “unfettered 
discretion” of the Attorney General in passing on sus¬ 
pension applications (at 739, 741). Furthermore, where 
the discretion is exercised on the basis of confidential in¬ 
formation, a court will ordinarily be in no position to de¬ 
termine whether the discretion was abused, since the rec¬ 
ord will not disclose the matters which were taken into 
account. Nevertheless, we submit that Jay should not be 
construed to oust judicial review to the extent that review 
is possible on the record. That issue was not before the 
Court in Jay and therefore could not be decided. Jay 
itself recognized availability of review, stating that re¬ 
liance on confidential information may not be permissible 
“where there is no compelling reason to refuse to dis¬ 
close the basis of a denial of an application” (at 741), 
and concluding that in the particular case “the Attorney 
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General has properly exercised his powers under the sus¬ 
pension statute” (at 742). 

In the present case judicial review is possible despite 
the agency’s use of confidential information because cf 
two facts: 

(1) The Board did not base its denial of suspension oh 
confidential information standing alone. Instead, it ex¬ 
pressly stated that its “grave doubt” concerning appel¬ 
lant derived * 1 from our review of the record and the con¬ 
fidential information” (J.A. 14). And its references to 
the duty of an applicant to disclose “his entire criminal 
record, if any, and his membership in subversive organ¬ 
izations at any time” (J.A. 13) are explicable only if the 
Board was resting its denial in part at least on appellant fs 
refusal to answer certain questions on those subjects ht 
the suspension hearing. It must be concluded, therefore, 
that the confidential information alone would not, or ht 
least might not, have occasioned denial of suspension. Ac¬ 
cordingly, if the record, including the appellant’s refusal 
to answer certain questions at the suspension hearing, 
does not give support to the denial, then the denial is not 
supported. At a minimum, in such an event, the case 
should be returned to the Board to determine whether de¬ 
nial is warranted on the basis of the confidential informa¬ 
tion alone. 

(2) While the Board did not, of course, disclose the con¬ 
fidential information on which it relied, it did characterize 
its general effect, stating that from the record and the coij- 
fidential information “we have grave doubt that the re¬ 
spondent has ceased all activities which might be con¬ 
sidered inimical to the interests of the United States” 
(J.A. 14). If it appears from this characterization that 
the Board has, or may have, employed improper standard^ 
in evaluating the confidential information, then again the 
denial of suspension is not supported, and at a minimum 
the case should be returned for administrative redetermi- 


! 
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nation on the basis of proper standards. Cf. N.L.R.B. v. 
Virginia Electric & Power Co., 314 TJ.S. 469; S.E.C. v. 
Chenery Cory., 318 TJ.S. 80; Federal Power Comm. v. 
Idaho Power Co., 344 UJS. 17, 20; Democrat Printing Co. 
v. F.C.C., 91 App. D. C. 72, 202 F. 2d 298; Mississippi River 
Fuel Cory. v. F.C.C., 82 App. D. C. 208,163 F. 2d 433, 449. 

It is especially important to hold the administrative 
agency to strict standards of procedure when the agency 
relies on confidential information. Though the legality 
of such reliance has now been upheld by the Supreme Court, 
the fact remains that the use of undisclosed confidential 
information in cases affecting personal liberty is repug¬ 
nant to our traditions and conducive to dangerous abuses. 

In what follows we show that the Board of Immigration 
Appeals was wrong in ruling that the record gives sup¬ 
port to its denial of suspension, and that its characteriza¬ 
tion of the confidential information indicates that it used, 
or may have used, incorrect standards in making its 
decision. 

IL THE DENIAL OF SUSPENSION OF DEPORTATION WAS AN 
ABUSE OF DISCRETION AND WAS BASED ON INCORRECT 
STANDARDS 

The statutory provisions for suspension of deporta¬ 
tion represent a Congressional recognition of the harsh¬ 
ness of existing deportation provisions and the need to 
ameliorate them in particular cases. The power of de¬ 
portation has been justified against constitutional objec¬ 
tions to its method of exercise (such as retroactive ap¬ 
plication) on the ground that it does not inflict punishment, 
but merely calls for the expulsion of aliens whose presence 
in the country is deemed hurtful. Bugajewitz v. Adams, 
228 U. S. 585, 591. It follows that the Attorney General, 
in exercising his discretion to suspend deportation, must 
make a reasonable judgment on factors relevant to whether 
the alien’s presence is hurtful. He should, in order to 
carry out the function of the suspension statute, consider 


the humanitarian aspects of the case, including the im-i 
pact of deportation on the alien and his family. He is 
not entitled to refuse to suspend deportation in order to 
punish the alien. 

The facts here show the propriety of and necessity foil 
suspension. Appellant is sick and elderly. He has lived 
in this country for close to fifty years. His roots are herej 
and he is more a product of our society than of the country 
of his birth. If he is deported, he is condemned to end hi^ 
years in destitution among strangers in a land which has 
become foreign to him. His two sick children, native4 
born American citizens, dependent on him for care and 
support, will suffer devastating consequences. 

Appellant’s offense is that twenty years ago he joined 
the Communist Party for three years. There is no room 
for supposing that he was a revolutionary or even a genj 
uine political radical. He joined the Party not to foment 
insurrection, but because it promised higher wages and 
better working conditions. His activity in the Party was! 
trivial and innocuous. He was a member of the Party} 
at the time of the depression and the New Deal, whed 
radicalism and association with radicals were not con^ 
sidered the heinous things they seem to have currently 
become, and when there was no cold war and no great 
drive against Communist and Communism. At the time 
of appellant’s membership, the Communist Party un¬ 
doubtedly carried on substantial legitimate political ac-j 
tivity in California. In 1940, the highest court in Cali-j 
fornia ruled that the Communist Party had a right to bej 
on the ballot in the state. Communist Party v. Peck, 20! 
Cal. 2d 536. In that same year, over 57,000 persons voted 
for the Communist candidates in the 1940 California elec-j 
tions. 1 In 1943, the Supreme Court held in Schneiderman 

1 The figure is obtained from p. 17 of Brief for Petitioner ini 
Galvan v. Press, No. 407, Oct. Term, 1953, 347 U. S. 522, which} 
documents it by stating that the figure is on file at the Office ofj 
the Registrar of Voters, Los Angeles, California. 
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v. United States, 320 U. S. 118 (argued by Wendell Willkie), 
that the leading California Communist could retain bis 
citizenship as a person “attached to the principles of the 
Constitution of the United States and well disposed to the 
good order and happiness of the United States” (see at 
121). When appellant was a member of the Communist 
Party, that fact was not a cause of deportation. Ap¬ 
pellant has been ordered deported under a statute which 
was enacted eleven years after the cause of deportation 
ended. 

The Board of Immigration Appeals stated that the rec¬ 
ord and the confidential information caused grave doubt 
that appellant “has ceased all activities which might be 
considered inimical to the interests of the United States” 
(J.A. 14). So for as the facts of record are concerned, 
this conclusion is clearly unwarranted. There is no basis 
in the record for supposing that appellant's continued 
presence in this country will be in any way injurious. On 
the record the denial of suspension is an act of cruelty 
which cannot be justified on any rational ground or in 
terms of any genuine interest of our society and which 
will tend to damage the reputation of American justice. 

The Board's view of the record seems to have been 
caused by the appellant's refusal to answer questions in 
the suspension hearing concerning his criminal record and 
organizational membership except as to the last ten years, 
constituting the statutory period of eligibility. But ap¬ 
pellant had already given the information for preceding 
years, under oath, in his first interview by officers of the 
Immigration and Naturalization Service. The Service al¬ 
ready had the information on these subjects from appel¬ 
lant's own testimony, supplemented by the F.B.I. report 
and its own investigation. 

Appellant's refusal to repeat the information in his 
suspension hearing did not, therefore, deprive the Service 
of information which it was entitled to have. The Board 
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penalized appellant not because he withheld information, 
but because he relied on the advice of his attorney. While 
much might be said in principle for the attorney’s view j 
that the inquiries as to times before the eligibility period | 
were irrelevant, it was pointless under the circumstances 
to have insisted on this position. But appellant’s refusal 
to answer caused no harm and should not be a basis for 
inflicting a terrible penalty on him. If the Board felt that 
there was still some questions to be cleared up with re¬ 
gard to the earlier period, then under the circumstances 
it should have accepted the offer of the attorney who rep- \ 
resented appellant before the Board to have the appellant 
testify as to that period. 

So far as the confidential information is concerned, even 
though we do not know what it is, there is ample basis 
for concluding that the Board’s evaluation of it was un¬ 
sound. In the first place, it is fair to assume that the 
Board used the same unsound approach in considering 
the non-record information as it did with regard to the 
record. Secondly, the Board’s doubt that appellant had 
ceased “inimical” activities assumes proof that appellant 
had engaged in such activities. This assumption is un¬ 
tenable in view of the innocuous nature of appellant’s 
long-past membership in the Communist Party. Thirdly, 
the standard employed—doubt as to cessation of “activi¬ 
ties which might be considered inimical to the interests 
of the United States”—is intolerably vague. It can 
readily include any activities which offend any prejudices, 
no matter how baseless, of the particular persons sitting 
in judgment. Such a standard invites reliance on irrele¬ 
vant and improper considerations. 

Considerations of common humanity and concern for the | 
appearance of fairness in the administrative process de- | 
mand as a minimum that the Board of Immigration Ap¬ 
peals be required to take another look at this case. 
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CONCLUSION 

The judgment below should be reversed. 

Respectfully submitted, 

Joseph Forer 
David Rein 
Forer & Rein, 

711 14th St N. W., 
Washington, D. C. 
Attorneys for Appellant. 



